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Petitions of Vermont Electric Power Company, Inc. (“VELCO”) and Green Mountain Power Corporation (“GMP”) for a Certificate of Public Good authorizing VELCO to construct the so-called Northwest Vermont Reliability Project, said project to include: (1) upgrades at 12 existing VELCO and GMP substations located in Charlotte, Essex, Hartford, New Haven, North Ferrisburgh, Poultney, Shelburne, South Burlington, Vergennes, West Rutland, Williamstown, and Williston, Vermont; (2) the construction of a new 345 kV transmission line from West Rutland to New Haven; (3) the construction of a 115 kV transmission line to replace a 34.5 kV and 46 kV transmission line from New Haven to South Burlington; and (4) the reconductoring of a 115 kV transmission line from Williamstown, to Barre, Vermont AND amendment to VELCO petition to provide for: (1) proposed modifications to the route of the line between New Haven and South Burlington, specifically in the City of Vergennes and the Towns of Ferrisburgh, Charlotte and Shelburne; (2) proposed changes to the substations located in Vergennes, Shelburne, Charlotte and South Burlington; and (3) proposed changes to pole heights.

REPLY BRIEF OF THE TOWN OF SHELBURNE
NOW COMES, the Town of Shelburne, by and through its attorneys, Stitzel, Page & Fletcher, P.C., and replies to several of the briefs and proposed findings of fact, conclusions of law and proposed orders, submitted by other parties in the above-referenced matter.

The Public Service Board (the “Board”) must make specific, affirmative findings with respect to each of the criteria enumerated in subsections (b)(1)-(10) of Section 248 before the Board may grant VELCO a Certificate of Public Good (“CPG”) for the Northwest Reliability Project (“NRP”).  30 V.S.A. ( 248(a)(2)(A), (B); PSB Docket 6792 (Northern Loop Project), 7/17/03, at 35.  The burden of proof under all of the ( 248 criteria is on the Petitioners, VELCO and GMP.  In Re: Petition of Tom Halnon, CPG NM-25, at 17, 25 (3/15/01) ((We stress that the Applicant has the burden of proof in this case”).  

Line Routing
In February, 2004, VELCO prefiled testimony supporting an alternate route for the NRP between Bostwick Road and Harbor Road/Shelburne Substation.  It did so in response to concerns over the proximity of the originally proposed NRP route through the residential neighborhood of Davis Park/Fletcher Lane in Shelburne, VELCO Proposed FOF #42-43, an area that the Department of Public Service describes as “densely settled and developed.”  DPS Proposed FOF # 275.    VELCO is advocating for its February re-route; the DPS is advocating for a route first unveiled in the rebuttal hearings that places the NRP even further to the west and lessens the potential impacts of the NRP on the Class II McCabe’s Brook wetlands.  VELCO Proposed FOF #558; DPS Proposed FOF # 278.  MCT suggests that the evidence supports the conclusion that placing the NRP through the Davis Park/Fletcher Lane neighborhoods and close to the Shelburne Community School and the adjacent public park is a reasonable mitigation alternative under Quechee.  MCT Brief, p. 17.  The Town disagrees that the original overhead route through the Davis Park/Fletcher Lane neighborhood is a reasonable mitigation alternative, or a sensible alternative to the “re-route” to the west of this area, onto the property of MCT. 

The impacts of the original NRP on the Davis Park neighborhood are discussed in the Town’s Brief in that portion dealing with the McCabe’s Brook area.  See, Shelburne’s Proposed FOF 128-179.  Detailed in the proposed findings is testimony from Town-sponsored witnesses and others enumerating the impacts of the original NRP route on aesthetics, public health and safety, and the scenic and natural beauty and environment of the McCabe’s Brook area.  The Town’s proposed findings, and those of other parties, make it clear that VELCO’s original route is incompatible with the requirements of Section 248, and generally disfavored.  The westerly “re-route” is, comparatively, better than the original proposal, although the Town contends that it does not fully satisfy the requirements of Section 248.  For all of the reasons discussed in the Town’s Brief, the most suitable routing through this complicated and particularly sensitive area is an underground route along the westerly most corridor as described in the testimony of Ms. Henderson-King
 and other Town witnesses.  

30 VSA 248(b)(1)  -- Orderly Development of the Region

A.
Reconciliation of Section 248 (b)(1) and Section 248(f)

By its plain language, subsection (b)(1) requires this Board to make a positive finding that a transmission project will not unduly interfere with orderly development in the region in which the project is proposed to be built, after giving (due consideration” to the “recommendations” of the municipal and regional planning commissions AND to the recommendations of the municipal legislative bodies, as well as to the “land conservation measures contained in the plan of any affected municipality.” 30 V.S.A. § 248(b)(1) (Cum. Supp. 2004).  The Town’s proffered evidence includes provisions of its Town Plan, a synopsis of relevant provisions of the regional plan, and the interpretation of those materials by the Town Planner, all of which the Town believes the Board must give due consideration under 248(b)(1).   Additionally, the Town sponsored testimony on behalf of its legislative body which also must be considered.  
The Department’s statutory analysis of Section 248(b)(1) equates the “recommendations” referred to in (b)(1) with those which a local or regional planning commission may generate and submit under Section 248(f); it argues that because the evidence and exhibits sponsored by the Town were not forwarded to the Board and VELCO within the time specified in Section 248(f) (which discusses specific recommendations of the Town’s Planning Commission), this Board should not consider them. DPS Brief, pp. 53-61.  At the same time, the DPS advocates for the adoption by the Board of a very conservative and narrow standard for determining whether provisions of a regional or Town plan qualify as “land conservation measures”, relying on Act 250 case law interpreting Criterion 10.  Id., at 60-61.  
The Town disagrees with the Department’s statutory analysis; it is inconsistent with the plain language and legislative history of Section 248.  Moreover, the Act 250 Criterion 10 standards cannot properly be applied in the context of Section 248(b)(1).  The inquiries and adjudicatory judgments required under these two provisions are very different, as the Department itself recognizes.  Id., p. 53.  These differences make the standards under Criterion 10 incompatible with the assessment this Board must make under Section 248(b)(1).

Section 248(b)(1) of Title 30 was added to Title 30 as Section 246(1) in 1969.  1969 Vt. Acts No. 69, § 1.   In the Adjourned Session of the Biennium, Section 246 was renumbered as Section 248, and that portion previously identified as Section 246(1) was re-designated as subsection 248(b).  1969 Vt. Acts No. 207, § 12 (Adj. Sess.).   As enacted, subsection (b)(1) obligated the Board to affirmatively find that there would be no undue interference with “orderly development” after giving due consideration to “the recommendations of the municipal and regional planning commissions and the municipal legislative bodies.” Id.  

In the 1988 Biennium, adjourned session, the language of this subsection was overhauled for the first time since its adoption.  Act No. 273 of that Biennium modified subsection (b)(1), in relevant part, by separately recognizing recommendations provided by municipal legislative bodies (as distinct from those of the municipal and regional planning commissions) and by specifically requiring that the Board give due consideration to “the land conservation measures contained in the plan of any affected municipality.”  1988 Vt. Acts 273, § 1 (Adj. Sess.).  Subsection (b)(1) has not been changed since 1988.  It mandates that the Board, in assessing whether the NRP will unduly interfere with the orderly development of the region, give “due consideration”, independently, to: (a) the recommendations of: (1) the planning commissions of the affected municipalities; (2) the regional planning commissions; AND (3) the legislative bodies of the affected municipalities, AND (b) the land conservation measures contained in the plan of any affected municipality.  As noted in the Town’s Brief, Town’s Brief, p.74, when evaluating project compliance with 248(b)(1), this Board has focused on the consistency of a project with the provisions of applicable plans and, to a lesser degree, on support for (or lack of opposition to) the project by the legislative body of the affected municipality.  See e.g., PSB Docket No. 6976 (Petition of Entergy), 9/21/04, at 10-11; PSB Docket No. 6792 (Northern Loop Project), 7/17/03, at 10-11; PSB Docket No. 6603 (Joint Petition of Swanton Village, Inc. Elect. Dept.), 4/3/02, at 7-8.  

Shelburne is unquestionably an affected municipality.  It has adopted a Town Plan and related materials, and its municipal legislative body has provided the Board with its recommendations for the NRP through the testimony of its Chair, Mr. Dates, and by sponsoring the testimony of other witnesses.  The provisions of the Town Plan touching on aspects of the NRP, whether they relate to land use, environmental/natural resource issues, aesthetics, historic preservation or municipal services all are worthy of the Board’s consideration, and must, under the language of subsection 248(b)(1) be given due consideration.  

Subsection 248(b)(1) does not contain a specific cross-reference to, nor does it incorporate by reference, subsection 248(f).  Notwithstanding the DPS argument that these two provisions of section 248 should be read in pari materia, which the Town does not dispute, there is no implicit or explicit basis to conclude that subsection 248(f) limits the operation of breadth of subsection 248(b)(1) as the Department claims. 

Subsection (f)
 was added to Section 248 in 1977, eight years after enactment of (b)(1).  As enacted, it provided as follows:

(d) However, plans for the construction of such a facility must be submitted by the petitioner to the municipal and regional planning commissions no less than 45 days prior to application for a certificate of public good under this section, unless the municipal and regional planning commissions shall waive such requirement.  Such municipal or regional planning commission may hold a public hearing on the proposed plans.  Such commissions shall make recommendations, if any, to the public service board and to the petitioner at least 7 days prior to filing of the petition with the public service board.

The language of subsection (f) remains unchanged today.  30 V.S.A. § 248(f) (Cum. Supp. 2004). 


The plain language (and legislative history) of this provision reveals that it was enacted so that regional and municipal planning commissions would be provided with advance notice of “plans for the construction of …a facility”
, rather than to limit the period within which these bodies can make suggestions and recommendations.  If, as the DPS argues, subsection (f) effectively amends (b)(1) by specifying the only process by which those planning commissions can make recommendations in a CPG proceeding entitled to due consideration, the logical legislative approach would have been to simply amend subsection (b)(1), rather than enact an entirely new subsection (f).  Moreover, if subsection (f) restricts the ability of municipal and regional planners to be heard on issues related to orderly development of the region under (b)(1) as the DPS suggests, it effectively denies those bodies a meaningful opportunity to be heard.   The events in this Docket illustrate this point.  


Under subsection (f), the regional and municipal planners are entitled to “plans for the construction of such a facility” no less than “45 days prior to application for a certificate of public good.”  30 V.S.A. § 248(f).  It is alleged by the Department and VELCO that the pre-notification requirement was satisfied.  VELCO Brief, Proposed FOF #83; DPS Brief, Proposed FOF #52. The “plans” provided to the affected municipalities were comprised of a letter to the Chair of the Planning Commission (or the Executive Director of the regional commission) containing a general, but cryptic description of the project elements in the town, with references to attached substation site plans and elevation drawings, and “typical cross sections”.  VELCO Ex. DR -5. The letter concludes by making reference to the 45 day notice requirement but does not refer specifically to 248(f), or to any limitation on the time for comments. Id.  The specific drawings, elevations, or other “enclosures” referred to in the notice letter are not among the VELCO exhibits accompanying the testimony of Mr. Dunn and Ms. Rowe, id., leaving us all to speculate whether they would rise to the level of “plans” under 248(f) sufficient to start the 45 day clock.  


As the evidence in the last few days of this Docket illustrated, it has been over 500 days since this letter was sent, and the details and implications for the municipalities affected by the NRP route remain unspecified.  It is absurd and illogical, in the extreme, to believe that the planning commissions of these communities could, in 38 days, evaluate the cursory information provided to them and make meaningful, and according to the DPS, binding, recommendations about the implications of the NRP for the orderly development of the region.  

An interpretation of a statute that leads to absurd or irrational results is strongly disfavored.  See, Wesco, Inc. v. Sorrell, Vermont Supreme Court Docket Nos. 2003-334 & 337 (Oct. 8, 2004) at (14 ((we favor interpretations of statutes that further fair, rational consequences and presume that the Legislature does not intend an interpretation that would lead to absurd or irrational consequences”); Munson v. City of South Burlington, 162 Vt. 506, 510 (1994) (Court will avoid interpretations of statutes that lead to absurd results); In re Judy Ann’s, Inc., 143 Vt. 228, 232 (1983) (axiomatic that the Court will not presume that the legislature intended absurd or irrational consequences).  The DPS interpretation of subsection 248(f) leads to irrational and absurd results.  

Given the plain language of the two subsections of 248 under discussion, the logical and rational interpretation is that subsection (f) is a requirement that planning commissions be provided advance notice of a utility’s plans to construct a facility, and that section 248(b)(1) entitles the regional planning commissions, local planning commissions and the legislative bodies of affected municipalities to share with the Board their views on a project and its potential impacts on orderly development of the  region during the course of the CPG process AND that those views are entitled to “due consideration.”  The Supreme Court has held that section 248 (b)(1) is satisfied if the Board extends to the municipal and regional planning commissions the “same opportunity to be heard” as are other participants, and due consideration is given to their recommendations.  In re Vermont Electric Power Company, 131 Vt. 427, 435 (1973).  The Town believes that local and regional planning commissions are entitled to have their recommendations on all of the elements specified in subsection 248(b)(1) given “due consideration” regardless of their compliance with the timelines specified in subsection 248(f).  VELCO, it seems, agrees.  VELCO Brief, Proposed FOF ##89-98, Discussion at p.38. 

At the very worst, assuming arguendo that the statutory interpretation advocated by the DPS is adopted by this Board, and compliance with subsection 248(f) is read as a condition precedent for submission of recommendations regarding orderly development of the region, the Board is obliged to give untimely recommendations of the regional and local planning commissions something less than “due consideration.”  This “penalty” can be inflicted only if it is shown that those bodies received meaningful and complete “plans” from the utility.  The DPS does not seek to deny the legislative bodies of the affected municipalities the right to make recommendations to the Board under subsection 248(b)(1), or to have the Board give them “due consideration.” 

B.
Land Conservation Measures in § 248(b)(1).

It is the Department’s further assertion that the jurisprudence that has evolved under Criterion 10 of Act 250, 10 V.S.A. § 6086(a)(10), should control this Board’s interpretation of the phrase “land conservation measures” as it appears in Section 248(b)(1).  The Town disagrees.  The fundamental inquiry under Criterion 10 is substantively different from the assessment under Section 248 (b)(1), and it consequently requires a different, more exacting standard.


Under Criterion 10, an applicant is obliged to affirmatively prove that its project is “in conformance with any duly adopted local or regional plan.”  10 V.S.A. § 6086(a)(10).  Denial of an Act 250 permit for nonconformity with the applicable local or regional plan must be predicated on specifically articulated policies and criteria set forth in language that is “clear and unqualified, and creates no ambiguity. Broad policy statements phrased as ‘nonregulatory abstractions,’… may not be given the ‘legal force of zoning laws,’ which are ‘designed to implement the town plan, and may provide meaning where the plan is ambiguous.’” John A. Russell Corp., 2003 VT 93, ¶16 (2003) (internal citations omitted).   


The desirability of, and need for, a high level of specificity in the town or regional plan is, under Criterion 10, logical and indispensable.  Conformity requires obedience to or agreement with the object.  Webster’s Seventh New Collegiate Dictionary, p. 175.  Hence, in the first instance, an Act 250 applicant, interested parties and the District Commission considering the project, and thereafter possibly the Environmental Board and the Supreme Court, must be able to assess whether a project seeking an Act 250 permit “agrees with” or is “obedient to” the local and/or regional plans.  It is inequitable to hold an applicant accountable for conformance with plan provisions that are no more than broad statements or declarations of policy, which lack specific, objective criteria against which its project may be measured.  The Criterion 10 case law acknowledges that inequity; nonconformance with a local or regional plan cannot logically be determined on the basis of plan provisions, the requirements or inherent expectations of which cannot be read and logically appreciated by the reasonably prudent person. In re Kisiel, 172 Vt. 124, 127 (2000).


In contrast, Section 248(b)(1) requires that the Board assess the impacts of a project on the orderly development of the region “giving due consideration to” the various recommendations and to land conservation measures in local and regional plans.  30 V.S.A. § 248(b)(1).  The Board is not required to determine if a project seeking a CPG complies with either the local or regional land plan, and it cannot deny a CPG because the project does not so comply.  South Burlington v. Vermont Electric Power Co., 133 Vt. 438, 447 (1975).  Rather, the issue under Section 248(b)(1) is the project’s impact on orderly development of the region, and the Board is obliged only to give “due consideration” to the provisions of those plans. 


Given the substantially different judgments required to be made under Criterion 10 and 248(b)(1), the DPS contention that only those plan provisions that would satisfy the specific requirements of Act 250 Criterion 10 should be considered as “land conservation measures” in section 248(b)(1) is erroneous.  


VELCO’s direct testimony is that the NRP is not inconsistent with the Shelburne Town Plan because the Plan does not provide specific guidance regarding the siting of transmission facilities.  Direct Testimony, Dunn & Rowe (06/05/2003), p. 21.  The DPS asserts, in the same vein, that none of the provisions of the Town Plan introduced in this Docket contain specific  land conservation measures to guide this Board in assessing the impacts of the NRP under subsection 248(b)(1).  The Town contends that such specificity is not required.  

It is illogical to expect that towns in Vermont will include in their respective plans statements regarding their preferred placement of transmission corridors within their jurisdictions.  Even if such statements appear in those documents, as they do in Charlotte for instance, the Board would no doubt be quickly reminded that such statements, particularly if they seek to preclude the siting of transmission facilities within the town, or to limit the places where they might be located, are not controlling, and that the Board must assess a project on the basis of the greater “public benefits” of the project.   This Board is capable, and obliged, in the opinion of the Town, to assess the portions of the Town Plan entered in the record and determine whether the NRP interferes with the orderly development of the region based on that evidence, and the other evidence that was presented.  No town’s plan can be, or should be, discounted or disregarded because it does not contain provisions directly addressing the siting of transmission facilities or because the language used in the plan does not meet the Department’s definition of “land conservation measures.”

As highlighted in the Town’s Brief, see generally Proposed FOF ##59-83 and Conclusions of Law, the Town has identified and sought to protect significant resources and components of the Town that make it unique and attractive, including visual, historic, land use and cultural assets.  The regional plan is also instructive.  The Board ultimately will determine the weight, if any, to be given to provisions in these plans and documents, including those that some would consider to be less than declarative or prohibitive, but nothing in the text or intent of subsection 248(b)(1) reasonably leads to the conclusion that these materials are not suitable for due consideration.  The Town believes that using the precise and exacting standard advocated by the Department, i.e., the standards used to assess conformance with plan provisions under Act 250 Criterion 10, is unjustified, given the nature of this Board’s charge under subsection 248(b)(1), unworkable and uncalled for by the plain language of the statute.


Additionally, the scope of “land conservation measures” considered under Section 248 is broader than simply those plan provisions that specifically address conserving specific lands.  By definition, if the Board’s efforts under section 248(b)(1) are to be meaningful, that phrase must encompass plan provisions that speak to the goals and objectives of a town or region regarding aesthetics, historic sites, conserved and preserved properties and the “vision” for the community. 

30 V.S.A. Section 248(b)(5) 

A.
Historic Resources
Section 248(b)(5) of Title 30 obligates the Board to make an affirmative finding that a project will not have an undue adverse impact on historic sites, giving “due consideration” to the provisions of Act 250.  30 VSA § 248(b)(5)(Cum. Supp. 2004).  In evaluating potential impacts of a project on historic sites, the Environmental Board utilizes a three-part analysis.  See, Re: Manchester Commons Associates, #8B0500-EB Findings of Fact, Conclusions of Law and Order at 11 (Environmental Board, September 29, 1995); Re OMYA, Inc. and Foster Brothers Farm, Inc., Findings of Fact Conclusions of Law and Order, No. 9A0107-2-EB, (Environmental Board, May 25, 1999).  

Under the Act 250 cases, a project has an adverse impact on historic sites if the project “alters” the qualities that make the site historic, or has effects on the historic landscape or setting that are “incongruous or incompatible” with the setting’s historic qualities including new visual elements.  OMYA, supra., at 40 (emphasis added).  An adverse effect on an historic site is “undue” if any one of four specific “conditions” is found to exist.  Id., at 40-41.  

In Shelburne, the NRP is planned to be constructed through the area between Bostwick Road and Harbor Road, across lands of owned by MCT.  The latter is a very well-preserved and well-maintained complex of historic buildings and rural landscape which is listed in the Vermont Historic Sites and Structures Survey (site no. 0413-03), and is clearly eligible for listing in the National Register. VCSE Exhibit LP-SURR-8.   

The route will pass near to, and, if built in an overhead configuration, be visible from, two National Historic Landmarks, the S.S. Ticonderoga and portions of Shelburne Farms.  This particular “resource area” is beyond the typical situation in the Vermont landscape; it is one of the most important landscapes in Vermont. Direct Testimony, L. Pritchett (09/14/04), p. 23.  


VELCO contends that the impact of the NRP on Shelburne Farms will be neither adverse nor undue, VELCO Brief, at p. 200, alleging in part that the overhead NRP will not be visible from any area on Shelburne Farms “where people have visited in the past or are likely to visit in the future.” Id.   This claim is refuted by the direct testimony of Alec Webb, and the Town’s aesthetics experts.  See, Town’s Brief, Proposed FOF ##144-147.  Additionally, Mr. Webb testified to plans to create a pedestrian pathway in the vicinity of Limerick Road from which the NRP, if overhead, will be quite visible.  Id., Proposed FOF #148.   The visibility of the NRP as it passes the Shelburne Farms property was confirmed by Ms. Henderson-King and Ms. Lalley.  Id., Proposed FOF #149, #171.  


The NRP will, in an overhead configuration, be visible from critical and significant portions of Shelburne Museum.  Town’s Brief, Proposed FOF #53.  Indeed, VELCO concedes that within the Museum, the NRP will be most prominently visible from the S.S. Ticonderoga, VELCO Brief, at p. 200, a National Historic Landmark. Town’s Brief, Proposed FOF #37.  

The outstanding degree of historic resource integrity of both buildings and landscape elements between Bostwick Road and Harbor Road makes the traditional mitigation measures of screening and careful pole placement of an overhead configuration less than successful in avoiding impacts. Direct Testimony, L. Pritchett (09/14/04), p. 23.  The NRP will be incongruous and incompatible with the historic setting, surroundings and land uses in this area.  Id., at 19-23.   Additionally, the NRP contravenes elements of the Town Plan which, among other things, states as an objective the conservation and protection of cultural and historic resources. Town’s Brief Proposed FOF #67.
Ms. Pritchett’s testimony on behalf of Vermont Citizens for Safe Energy illustrates the nature and significance of the effected resources and the potential impacts of the NRP (in an overhead configuration) on Shelburne Farms, Shelburne Museum and the historically significant elements of this landscape. VCSE Brief, Proposed FOF ##4-22.  On these several bases, and for the reasons discussed in the VCSE Brief, the Town believes that the NRP, in an overhead configuration, will have an undue adverse effect on the historic resources in Shelburne in that part of the route between Bostwick Road and Harbor Road in contravention of 10 V.S.A. § 6086(a)(8), and 30 V.S.A. § 248(b)(5).

B.
Aesthetics

VELCO and the DPS propose to the Board that overhead installation of the NRP through the Town of Shelburne can meet the Quechee standard, can satisfy concerns about environmental and other impacts, and is a viable and appropriate configuration.  VELCO Brief, Proposed FOF ##546-552; DPS Brief, pp.136-42.  The weight of the evidence, however, runs counter to these positions.

Subsection (b)(5) of ( 248 requires this Board to give due consideration to, among others, Criterion (8) of Act 250, which requires the Board to find that a project ([w]ill not have an undue adverse effect on the scenic or natural beauty of the area, aesthetics, historic sites or rare and irreplaceable natural areas.” 10 V.S.A. ( 6086(a)(8).  In making this assessment, the Board has adopted the analytical framework of the Quechee Lakes decision for evaluating whether a proposed project will have an (undue” adverse effect on the aesthetics or scenic and natural beauty of an area.  See, Quechee Lakes Corporation, #3W0411-EB and 3W0439-EB (January 13, 1986);  In re Halnon, 174 Vt. 514 (2002); In re McShinsky, 153 Vt. 586 (1990); Town’s Brief, at p. 69.

VELCO, relying primarily on Mr. Boyle, contends that the NRP through Shelburne, if constructed in an overhead configuration and along its proposed route
 and mitigated in the fashion specified by Mr. Boyle, and by Mr. Raphael in some respects, will satisfy the Quechee standard.  VELCO Brief, Proposed FOF #257, ##553-575, and pp. 184-191.   The Department endorses the same route and asserts that the NRP, if constructed overhead and mitigated as Mr. Raphael suggests, will satisfy Quechee.  DPS Brief, at pp.136-42.  The Town disagrees with both VELCO and DPS on the issue of overhead construction in certain areas, and not without reason.
VELCO and the Department are content it seems, to rely on somewhat generic, non-specific “mitigation strategies.”  VELCO’s aesthetic witnesses variously propose “careful pole placement”, “lower poles”, “screening to reduce visual impacts”, “berms” (in the northern corridor), and “selective clearing.”  VELCO Rebuttal Exhibit TJB-4; Rebuttal Testimony, T. J. Boyle (07/02/04), pp. 17-19.   In the detail design phase, VELCO’s testimony regarding Bostwick Road calls for “careful screening, lower poles and the planned elimination of the distribution facilities” illustrated on design detail exhibits.  Design Detail Testimony of T. J. Boyle and A. Portz, (09/14/04), p. 4.  
The Department’s aesthetic expert, Mr. Raphael’s testified that although the impacts of the NRP will be adverse at Bostwick Road, those impacts can be mitigated by careful pole placement, lower pole heights, retention of as much vegetation at the edge of the corridor as possible, the presence of background vegetation, other landscape elements in the corridor as well as VELCO’s proposed plantings.  DPS Brief, FOF 272 f.; D. Raphael, Tr. (11/09/04), pp. 72-73.   The same basic recommendations were made by the Department for the area between Bostwick Road and Harbor Road, DPS Brief, Proposed FOF #284, although the DPS included pole height limits (51 or 46 feet) in some portions of the route, advocates for “careful pole placement.”  Id.
When questioned specifically about the Bostwick Road area during the detail design phase, Mr. Raphael testified that pole placement was as yet undetermined, pole heights were not yet specifically set, vegetation removal/retention had not been determined, nor was there specificity regarding new plantings.  Consequently, it was his view that it may be premature to assess whether the design detail elements on Bay Road in Shelburne met the Quechee standard.  D. Raphael, Tr. (11/09/04), pp. 73-74.  Town’s Brief, Proposed FOF ##124-25.
The Town’s Proposed Findings regard Bostwick Road, Town’s Brief, Proposed FOF ## 99 -127, indicates that the Quechee standard will not be met in the vicinity of the Bostwick Road bridge if the NRP is built overhead given the special attributes and significance of this roadway.  The poles will be so large as to be skylighted, id., Proposed FOF ## 111-112, and out of character with the area, id., Proposed FOF # 117, VELCO’s planned right-of-way clearing of 100 feet will eliminate much of the existing vegetation, id., Proposed FOF #122, and VELCO’s proposed planting plan is inadequate and inconsistent. Id., Proposed FOF #118-121.

Given that the same recommendations, described in the same ambiguous terms, are made for the Bostwick Road-Harbor Road segment, the Town asserts that it is “premature” to conclude that the Quechee standard can be satisfied in this area as well
.   The Town’s review of the evidence concerning the so-called McCabe’s Brook portion of the NRP in Shelburne is set forth in the Town’s Brief at pages 24-31.   
For Bay Road, VELCO’s recommended mitigation strategies include, in addition to selective clearing and screening, either co-locating distribution lines or placing them underground from Bay Field Drive south to a riser pole east of the railroad overpass.  VELCO Brief, Proposed FOF #566.  Mr. Boyle opined that either alternative satisfies Quechee, although the underground installation of the distribution lines is the better aesthetic alternative.  Id., Proposed FOF #568.  

The Department, on the other hand, indicated that co-location of the distribution lines will not satisfy Quechee, and that the placement of distribution lines underground will, with other measures, meet the Quechee standards. Id., at 34-40. Again, the lack of specificity regarding pole locations, pole heights, vegetation retention/removal and mitigative plantings for the NRP make assessment of the project’s satisfaction of the Quechee standard difficult, if not impossible.  The aesthetic impacts of the NRP are exacerbated by VELCO’s desired, not required, right-of-way corridor.  Where VELCO has determined that a 100 foot corridor may not be physically available, such as in the northern-most portion of the route along the railroad corridor in Shelburne, VELCO has contented itself with a narrower right-of-way and  “engineered” a design to fit such a corridor.  Thus, the VELCO 100 foot wide corridor is a preference, not a requirement.  

The Town has proposed an alternative, its Plan B, to VELCO’s NRP.  Plan B involves undergrounding of selected portions of the route through Shelburne
, where an overhead configuration, because of its adverse aesthetic impacts, adverse historic resource impacts, its proximity to properties and people, and its inconsistency with the provisions of the Town Plan, make it “undue” and indefensible.  Plan B calls for underground installation from Mile 20.3 to the relocated/expanded Shelburne Substation, and from Mile 23.5 to South Burlington.  

The first portion mitigates the undeniable aesthetic, historic resource, scenic and natural beauty and other impacts of the NRP in the area of Bostwick Road bridge and the MCT/McCabe’s Brook area, including the visual impacts of the NRP on Shelburne Farms and the Shelburne Museum, the Arbors and the crossing of Harbor Road.  The second portion would avoid the aesthetic, engineering and other complications associated with trying to install an overhead line along the railroad corridor in close proximity to homes and people, and within view of Shelburne Bay.

Issues have been raised regarding reliability of underground circuits as elements of a bulk transmission facility.  VELCO Brief, Proposed FOF ##657-658; DPS Brief, p.168; ISO Brief, pp. 20-23.   The reliability issues can be, and should be, assessed by VELCO if undergrounding is ordered.   The ISO recognizes that “use of underground cable … may not present reliability risks” for the 115 kV system of which the underground line is a component.  ISO Brief, p. 23.  The Town suggests that post-certification engineering to assess the implications of changes to a project design, whether it relates to the inclusion of underground elements or changes to a substation design, would not pose unreasonable burdens for VELCO.   
Moreover, the use of  a four-cable underground design provides additional reliability to the system by facilitating faster restoration of service in the event of a fault in the underground circuit.  Indeed, a properly engineered four-cable system can be remotely reclosed once in the event of a fault.  If a fault in the underground circuit needs to be repaired, the fourth cable facilitates restoration of the effected portion of the system within hours, making the outage comparable in duration to the time needed to restore a permanently faulted overhead circuit.  Finally, underground circuits are not as susceptible to outages and faults as are overhead lines, and faults in underground circuits were described by VELCO’s design engineer, Mr. Boers, as extremely rare. Town’s Brief, Proposed FOF #335.  


VELCO and the DPS also raise the issue of the incremental costs of undergrounding.  Unquestionably, installation of portions of the NRP underground will be more expensive than the construction costs for the NRP in an overhead configuration.  But the cost of construction alone is not the appropriate decision point, as there are other tangible and intangible “benefits” to an underground design.  The Vermont Supreme Court has declared that "a generally available mitigating step is one that is reasonably feasible and does not frustrate the project's purpose or Act 250's goals." In re Stokes Communications Corp., 164 Vt. 30, 39 (1995) (emphasis added).  When it is claimed that a mitigating step is or may be unaffordable, it is within the Board's discretion whether to grant or deny the requested permit. Id. (citing 10 V.S.A. ( 6086(c)).  

The right-of-way needed to construct and maintain an underground circuit is 50%, or less, of the right-of-way VELCO “requires” for the NRP.  Mr. Boers testified that a 50 foot wide right-of-way for underground circuit is “very generous.”  Town’s Brief, Proposed FOF # 321. A narrower right-of-way not only reduces the total costs, but, as the testimony from the Ferry Road intervenors makes plain, the public is more accepting of an underground configuration, particularly when the overhead line is to be located immediately proximate to their properties and possibly within their view.  R. Booher, Tr. (12/03/04 (AM)), pp. 14; E. Durett, Letter (11/29/04), p. 1; Tr. (12/03/04 (AM)), p. 29-30; C. Hughes, Tr. (12/06/04 (AM)), pp. 18-20.  Public acceptance could well translate into less landowner resistance to the NRP, and possibly reduce litigation necessary to obtain needed rights-of-way.  

VELCO has budgeted to pay GMP $2.2 million for GMP’s existing rights-of-way/access rights along its 34.5 kV line corridor, and has budgeted an additional $1.24 million for the costs of “land acquisition.” T. Wies, Tr. (02/27/04 (AM)), pp. 56-57.  The latter figure is a “rough calculation” premised on VELCO’s experience obtaining easements and rights-of-way for the Northern Loop project.  Id., at 57.  VELCO multiplied its actual experience on the Northern Loop project by a factor of four in an effort to “simulate” or account for the fact that the NRP is planned to be built in Chittenden County.  Id.  That conversion factor may not have been enough, as land values in Chittenden County are higher than those in the Northern Loop communities, and the rural/remote nature of the Northern Loop corridor doubtless lent itself more easily to right-of-way acquisition activity than will communities like Shelburne, for instance.
 Somewhat less tangible benefits from the underground installation are the complete mitigation of the impacts of an overhead NRP on visually sensitive areas, on historically significant environments, structures and resources, and preservation of aspects of affected properties that are economically important to the state and local economies.  In substance, undergrounding selective, discrete portions of the NRP lessens its overall impact on orderly development of the region, aesthetics, historic resources, and possibly public health.

VELCO raises the contention that the cost of undergrounding may not qualify for PTF treatment.  VELCO Brief, Proposed FOF # 640.  But the record also includes testimony from VELCO that if ordered to underground elements of the NRP, it would apply to ISO and advocate for regional cost sharing/PTF treatment of the incremental costs.  T. Wies, Tr. (02/27/04 (AM)), p. 60.  ISO witnesses testified that non-PTF treatment is not a foregone conclusion.  S. Whitley & R. Kowalski, Tr. (02/17/04(AM)), p. 29.  Even if PTF treatment is not available, there is precedent in Vermont for undergrounding 115 kV transmission lines at ratepayer expense.  


The PV-20 was the first, and is still the only, 115 kV underground transmission system element in Vermont.  It presented engineering, construction and system operational and other challenges that VELCO had never faced before.  The local communities and the DPS advocated for the Causeway portion of that line to be placed underground,.  Yet, the Board had the foresight and the wisdom to recognize the value and significance of mitigating the myriad impacts of an above-ground installation in this location, and the foresight to order that VELCO install the circuit underground.  The costs of that underground installation were paid for by VELCO, and recovered, presumably, through its rate tariff from distribution utilities that, in turn, passed those costs on to electric consumers around the State.  VELCO Brief, Proposed FOF # 639.  The Town expects that the Board will exercise equivalent foresight and courage in this instance, where the implications of undergrounding go beyond simply aesthetics and town plans and encompass historic resources, public health and safety, and other important considerations. 

The NRP is being pursued and promoted as a bulk transmission system improvement that has myriad statewide and system-wide benefits.  VELCO Brief, Discussion at pp. 4-6, Proposed FOF #234(Vermont will realize substantial economic benefits), #245 (project reduces exposure to congestions costs on the grid), #246 (increased access to the wholesale electric market); DPS Brief, Proposed FOF #1 (NRP is a coordinated series of system improvements … designed to provide reliable transmission service the state of Vermont and to the systems with which it interconnects), #107 (project required to meet the present and future demand for electric service), Discussion pp. 111-112 (a robust transmission system provides a stable base for economic growth and encourages a healthy business climate, permits Vermont utilities to reduce reliance on out-of merit facilities and expand their access to wholesale markets, reduces congestion costs).  By virtue of Vermont’s system for education funding, much of the increased tax revenues from the NRP will “be shared across Vermont instead of benefiting individual communities.”  VELCO Brief, Discussion at p. 250.

The undergrounding of the southern portion of Shelburne’s Plan B (Mile 20.3 to the Substation) will serve to protect from degradation “assets” of statewide and national significance, as identified more fully above and in the Town’s Brief.  The protection of the aesthetic and historically important attributes of two National Historic Landmarks and the rural agrarian landscape planned and promoted by the landowners in this area benefits Vermont as a whole by preserving significant features and facilities that help attract and captivate tourists and visitors.  It is a reasonably available mitigation alternative that will result in the NRP satisfying the requirements of Quechee in this part of the Town.  
In the northern portion of Shelburne, the available space for installing a 115 kV system in an overhead configuration is quite limited.  Placing the line underground removes the poles and lines from view from Shelburne Bay and the resources located on it, probably reduces the time and expense that VELCO will need to commit to negotiating and either acquiring or condemning access to its intended corridor, and places the NRP below ground, which prudently avoids exposing people living in close proximity to the line corridor to the EMF related to the overhead lines and the effects on the value of their property.
When it was evident to VELCO that Vergennes was not receptive to the NRP passing through its historic downtown area, over and in several public parks, the line was relocated along the rail corridor from New Haven to Ferrisburgh.  When Shelburne and the residents of the Davis Park neighborhoods made an issue of the proximity of the lines to the homes in that area, the NRP route was modified to avoid those properties.  The northern Shelburne route presents no readily available route alternatives other than to go underground.  That is precisely what the Town is seeking
.  Thus, inasmuch as the NRP is a project of widespread import and significance, the benefits will accrue across Vermont and the region.

After hearing and considering all the evidence in a proceeding under 248, the Board can issue a CPG only if it finds that the project is in the public good.  If the Board determines that it is necessary for portions of a project to be installed underground, so that the project is in the public good, the benefits of the project, as modified, accrue to the state and its citizens collectively.  The costs should be borne in the same manner -- collectively.  See, R. Booher, Tr. (12/03/04 (AM)), pp. 16-17; E. Durett, Tr. (12/03/04 (AM)), pp. 32-33; C. Hughes, Tr. (12/06/04), pp. 14-16.

It is the Town’s position that the project modifications that it is seeking, including undergrounding, are modifications that must be made to the NRP to satisfy the criteria of Section 248 and enable the project to be deemed to be in the “public good.”  Consequently, the costs of these modifications, if ordered, must be considered to be project costs, for, by definition, the Board will have determined they are necessary to serve the “public good.”   

Both VELCO, VELCO Brief, Proposed FOF #659, Discussion pp. 189-91; and the Department, DPS Brief, Proposed FOF #315, raise the specter of the increased costs for underground installation of portions of the NRP, and its potential impacts on ratepayers.  Three points need to be made.

First, the Department relies on VELCO’s original estimated cost for a four cable underground circuit utilizing 3000 kcmil conductors as the basis for its cost per mile of underground installation.  DPS Brief, Proposed FOF #322.  If the Board adopts the load design numbers proffered by VELCO (300 MVA normal, 350 MVA emergency), a 2250 kcmil XLPE conductor will provide equivalent load carrying capacity, T. Aabo, Tr. (12/02/04 (PM)), p. 95, and is less expensive than the 3000 kcmil conductor.  Hence, reliance on VELCO’s original cost estimate per mile, premised on 3000 kcmil conductors, is unjustified and unreasonable. 

Second, the DPS uses a total of 8.7 miles of underground circuits, which it represents to be the total distance of underground circuit requested by Charlotte and Shelburne, to generate its total cost figure. DPS Brief, Proposed FOF #322.  Charlotte has indicated that it is most interested in underground installation of roughly 3000 feet at Ferry Road, and, if necessary, 1500 feet near the CP&WR adjacent to North Greenbush Road.  Surrebuttal Testimony, D. Bloch (09/03/04), p.2; D. Bloch, Tr. (09/22/04 (AM)), 74-75.  Adding these distances to what Shelburne is seeking (totaling 3.3 mils) results in a total underground distance of less than 4.25 miles, even if the North Greenbush Road section is included.  Moreover, because the undergrounding sought by Charlotte involves discrete sections of 3000 feet or less, there will be no need for manholes or splices in those sections, further reducing the total cost for constructing underground circuits.  

Third, in response to a record request from this Board, VELCO’s witness confirmed the Board’s estimation that the cost to a Vermont household to place one mile of 115 kV line underground, assuming that the incremental cost was $1.75 million to $2.62 million per mile, was 2 to 3 cents per month.  Town’s Brief, Proposed FOF #277
.  Hence, although in absolute dollars the cost per mile of underground circuitry is higher than the corresponding overhead line, even if all of the incremental costs are paid by Vermont ratepayers, the average residential consumer in Vermont will see a monthly increase of pennies per mile (amortized over thirty years).  When that cost is weighed against the degradation of significant local, state and, in some cases, national resources, the case for undergrounding gets stronger.


C.
Property Values, Municipal Services & Education
VELCO claims that a project’s potential impact upon property values is not a factor under any of the Section 248 criteria. VELCO Brief, Proposed FOF #254.  VELCO overlooks the fact that among the Act 250 criteria to which the Board must give “due consideration” are subsections (a)(6) and (a)(7) of Section 6086, Title 10.  It also over looks the evidence in the record that municipal services are “financed” through local taxes, and education is “financed” with a statewide property tax.  If the ability of the local municipality to assess and collect an adequate level of taxes is eroded, its ability to provide essential municipal services, and the state’s ability to provide educational services may be diminished.  Fewer tax dollars can lead to a decline in the level or quality of local services, which can produce untoward results for public health and safety.
VELCO has made sure that the record indicates that the installation of the NRP will provide local communities with additional “assets” to tax.  What VELCO has failed to adequately address is the potential negative impacts that the NRP, through heightened concerns about EMF exposure or other “externalities” of the presence of overhead utility lines might have on the value of property along the NRP corridor, and the “ripple effect” that might have on public health and safety.  And, VELCO has also not adequately demonstrated that there will be no diminishment in the relative “attractiveness” to tourists of landmarks and attractions like Shelburne Museum and Shelburne Farms from the visual and other impacts of an overhead 115 kV transmission system.  The record evidence suggests that if the NRP is installed overhead, there is a potential that the attractiveness of these facilities will be negatively impacted, and the “value” of these institutions to the economic strength of the Town has been demonstrated.  Town’s Brief, Conclusions of Law, pp. 76-84.
Section 248 requires that the applicant prove that the proposed project will not have an undue adverse effect on “the public health and safety”, with due consideration being given to criteria (a)(6) and (a)(7) of Act 250, among others. 30 V.S.A. §248(b)(5).  Act 250 Criterion (6) requires a finding that the project will not cause an unreasonable burden on the ability of a municipality to provide educational services, and Criterion (7) requires that the project not place an unreasonable burden on the ability to provide municipal services.  With respect to the specific elements of Criteria 6 and 7, the record evidence is not sufficient to permit the Board to make a positive finding.  Direct Testimony, M. Wilson (12/17/2003), p. 9. 

The Department claims that the evidence of negative property value impacts from the NRP is not persuasive, suggesting that location of the NRP largely within the existing GMP 34.5 kV corridor “logically infers” that the market value for affected properties has already been depressed.  DPS Brief, at p.103.  The Department’s logical inference is without foundation in the evidentiary record.  The Department concludes its presentation on externalities by arguing that since the Board and Department have not “previously established” externality analyses broad enough to encompass the property value issue, the NRP shouldn’t be subjected to “adders” that the Board and Department haven’t previously established.  DPS Brief, at pp.103-04.

The  NRP is not so much a project to upgrade an aged, 34.5 line with new poles, conductors and insulators, as it is the dismantling and removal of one system, and the construction of an entirely new transmission system in roughly the same place.  The NRP will not be confined to the limits of the existing GMP corridor, but will be expanded to a “required” 100 feet of right-of-way, with trees and other taller vegetation cut down and actively managed.  New poles will dwarf those removed, intrude upon “world class” views, and impose a new reality on the affected communities for decades to come. 

Dr. Wilson testified to several studies he identified and reviewed which compared the property valuation impacts of transmission line construction.  M. Wilson, Tr.(02/26/04 (AM)), at 60-62 .  VELCO attempts to diminish the impact of these studies, which suggest a potential devaluation of residential properties by 6% to 15%, by noting that they do not value the impacts related to a transmission line upgrade.  VELCO Brief, FOF 255.  As noted above, the Town does not subscribe to VELCO’s characterization of the NRP as an “upgrade”, and urges the Board not to do so either.  




CONCLUSION


The Town of Shelburne is a unique place.  It is the quintessential small “Vermont” town, but so much more.  It hosts properties, landscapes and historic and cultural resources unrivaled by any other community in Vermont and which are of local, statewide and national significance.  Construction of the NRP in an overhead configuration as VELCO has proposed will adversely affect these resources.  It will have negative aesthetic and historic resource impacts, negative economic development impacts on the area(s tourism-related businesses, it will impact the quality of life in several residential neighborhoods, and intrude on the community’s sense of well-being.  It is incompatible with provisions of Shelburne’s Town Plan, the community’s values and with the sense of place and peace of mind of its citizens and visitors. 

For all these reasons, and the reasons discussed in detail in the Town’s Brief of November 24, the Town believes that its Plan B installation, a selective underground alternative that balances preservation of sensitive and precious resources with responsible public utility development, advances the public good and should be ordered by the Board.  
DATED at Burlington, Vermont this 17th day of December, 2004
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Shelburne Reply
�   As an aside, VELCO’s Proposed Finding #562 mischaracterizes the evidence.  It has never been the position of the Town that the only means for routing the NRP through Shelburne from Mile 20.3 north is underground.  Ms. Henderson-King has advocated for an underground configuration from Mile 20.3 to the Shelburne Substation, and from Mile 23.5 north to the City of South Burlington.  Direct Testimony, G. Henderson-King & K. Lalley (12/17/03), pp. 43-44; Town’s Proposed FOF ##53-56.


�   As initially enacted, subsection 248(f) was identified as 248 (d), and enacted together with a provision then identified as subsection (e).  1977 Vt. Acts No. 11 § 1.  Subsection (c) of section 248 had been added in 1975.  Subsection (c) details pre-certification requirements for nuclear fission plants.  1975 Vt. Acts No. 23 § 1.  





�   Enacted after the adoption of subsection (c) of section 248, and appearing in the body of the section 248 after subsection (c) could lead to the interpretation of the phrase “such a facility” in subsection (d), later (f), as being a reference to nuclear fission facilities specifically called out in subsection (c).  The legislative history of subsection (f) however, and the phrasing of the other subsection (present subsection (g)) enacted in the same bill with subsection (f) sets a shorter time period for pre-filing with planning commissions when the project is a transmission line relocation.  Read in pari materia these provisions logically suggest that the General Assembly was referring to all facilities, rather than simply the nuclear facilities referred to in subsection (c).


�   From south to north, VELCO proposes to build the NRP parallel to and west of the railroad corridor from the Charlotte Town line to and across Bostwick Road bridge.  Then, the NRP will be adjacent to Meach Cove Drive and follow the existing GMP line route on property of MCT to Mile 21.56.  At that point, the route moves northwest for two spans on property of MCT, before turning northeast and proceeding to Mile 22, where it rejoins the GMP corridor and crosses Harbor Road to the rebuilt/relocated substation.  From the substation, the line goes over Town property and along the south side of land of the Nature Conservancy to the railroad corridor, where it turns northerly and crosses the LaPlatte River and proceeds along the railroad corridor to South Burlington.  VELCO Brief, Proposed FOF #43, #558. 


�   In its Brief, the DPS notes that VELCO has not submitted final design plans for much of the NRP route showing pole placement or “selective clearing.”  This lack of detail is described in the proposed FOF as a “limitation” on Mr. Raphael’s analysis of the NRP.   The Department then advocates that VELCO should be “required to respond to Mr. Raphael’s recommendations with more detailed mitigation measures specifically for the areas delineated” including planting plans with specificity regarding plant species, number and size, pole placements and heights and the width of the cleared corridor.  DPS Brief, FOF 250.  If the Board determines, despite the paucity of required information from VELCO, that it can make positive findings on all facets of section 248, the Town endorses the DPS proposal for detailed final design review of each element of the Project.


�   Contrary to the suggestion in VELCO’s Brief, see, VELCO Brief, Proposed FOF #56, the Town is not advocating that the entire length of the NRP from Mile 20.3 north to South Burlington be placed underground. 


�   David Raphael testified that the removal of mature vegetation which serves to separate and screen an existing overhead transmission line and poles from a home or group of homes so that that transmission corridor becomes visible from the home or homes would be considered by the average person top be a shocking change.  D. Raphael, Tr. (12/02/04 (PM)), p. 127.  Mr. Boyle testified that the same general statement could be applied to areas along Bay Road in Shelburne, where homes will be in “close proximity” to the right of way for the NRP. T.J. Boyle, Tr. (12/03/04 (AM)), pp. 51-52.


�   The question posed to VELCO was: Consider the proposition that burial of the proposed 115 kV line would have an incremental cost (beyond the cost of overhead lines) of somewhere between $1.75 million to $2.62 million per mile (4-cable design), which (if all costs were borne within Vermont) would imply a rate impact of between 2 and 3 cents on an average residential monthly retail bill over the next 30 years, for each mile of underground.  Please comment on the reasonableness of this estimated rate impact, and provide in detail your own calculations for the incremental (beyond the cost of overhead lines) rate effect on an average residential monthly bill of $75 due to undergrounding each mile of cable, over a 30-year period.
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